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to the benefits flowing from the Free Textbook Act. Although the 
individual taxpayer may not have children to receive the benefit 
of the increased educational opportunity, nevertheless he receives 
it in the improvement of the intellectual, social, and moral character 
of the community, the result of which is that the demand for the 
product of his labor is more constant, the labor for which he pays 
is better performed, and his person and property are made more 
secure. 

Such an interpretation of Article IV, section 31, would seem 
to answer Justice Shaw's contention that inasmuch as a constitu- 
tional amendment was necessary in 1912 to authorize the legisla- 
ture to provide free textbooks for elementary schools, an amend- 
ment would likewise be necessary to provide free textbooks in high 
schools. Can it not, however, be said that the legislature always 
had the authority and that the amendment of 1912, instead of being 
an authorization, was a mandate from the people — a command to 
the legislature? The words of the amendment seem reasonably 
to justify such an implication. After stating that the legislature 
"shall" provide for the appointment of a state board of education, 
which in turn "shall" compile a uniform system of textbooks for 
elementary schools, the amendment reads : "and such textbooks 
shall be furnished and distributed by the state free of 
any cost or charge." The use of the word "shall," a word of 
compulsion, implies more a command to the legislature than a 
mere authorization. Such an implication seems justified by the 
holding in the principal case. 

It is true, as Mr. Justice Shaw contends, that high schools have 
been carried on successfully for over sixty years without free text- 
books being provided. But we must not forget that "public pur- 
pose" is a relative term and that its interpretation ought to change 
with the spirit of the times — "the judicial view must tend to har- 
monize with the prevailing and controlling enlightened public 
opinion." 12 As was stated in the beginning, the trend of public 
opinion regarding the proper limits of education at public expense 
is in the direction of assuming greater burdens. The Supreme 
Court of California has perceived this trend, realizing that a wise 
system of education is not restricted to those expenditures deemed 
sufficient when our constitution was adopted, but should include 
those which tend to make education advance the well-being of 
society and the prospective wealth and happiness of the people. 

L. L. T. 

Mining Law : Jurisdiction of Land Department to Declare 
Mining Claims Invalid — May the United States Land Depart- 
ment, in connection with proceedings for a patent of mining land, 
or independently of such proceedings, declare a mining location 

12 12 Michigan Law Review, 132; 17 Yale Law Journal, 162; 12 Harvard 
Law Review, 499. 
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invalid, and restore the land to the public domain? Until recently 
the power of the department to do this was debatable, but Cameron 
v. United States 1 has finally given an affirmative answer to the 
question. Cameron had made several so-called mining locations 
within the boundaries of a National Monument reserve in Arizona, 
now known as the Grand Canyon National Park. These claims 
covered parts of the principal trails leading down into the Grand 
Canyon. He charged tolls of every one using the trail and main- 
tained a hotel and refreshment stands adjacent to it, thus clearly 
showing bad faith in making the locations. These locations, if 
valid, were preserved by a saving clause in the act creating the 
reserve. Cameron's applications for patents were protested and, 
after hearing an appeal, the Secretary of the Interior ruled that 
"the right of Cameron to continue possession of these claims is 
hereby denied and the land covered thereby is declared to be and 
remain part of the Grand Canyon National Monument, as if such 
location had not been attempted." Cameron, notwithstanding, re- 
mained in possession, using the ground as before. The United 
States then sued to enjoin his use of the land and to require the 
removal of buildings and materials therefrom. Cameron's defense 
was that the Secretary exceeded his powers in declaring the loca- 
tion invalid. In rejecting this plea the court finally settled the 
mooted question of the department's powers in this respect. 

A valid mining location, though unpatented, is a property right. 2 
Its owner is entitled to its exclusive possession and use. 8 It may 
be mortgaged, transferred, inherited and taxed.* Many valuable 
and producing mining properties have remained unpatented for 
years. It is, therefore, of great importance that the department's 
power to determine whether or not such a right exists should be 
definitely settled. The department has admitted exclusive jurisdic- 
tion over the issuance of patents for land and may, for such pur- 
pose, investigate the validity of a location. 5 After some vacillation, 
the department has held in two recent decisions that it has jurisdic- 
tion to inquire into the validity of a location, apart from patent 
proceedings. 6 These decisions, supported by holdings in the state 



1 (April 19, 1920) 252 U. S. 450, 64 L. Ed. 659, 40 Sup. Ct. Rep. 410 

.. 2B / e !ooc\ Hr a & he £ ( l 881) 1<H U - S - 279 < 26 L - Ed - 73S : Gwillim v. Don- 
nellan (1885) 115 U. S. 45, 49, 29 L. Ed. 348, 5 Sup. Ct. Rep. 110; St. Louis 
Mining Co. v. Montana Mining Co. (1898) 171 U. S. 650, 655, 43 L. Ed. 320, 
iL Su J?- T Ct ;,*> ep - 61; cl 'PPer Mining Co. v. Eli Mining Co. (1904) 194 U. S. 
220, 48 L. Ed. 944, 24 Sup. Ct. Rep. 632. 
»U. S. Rev. Stats. %2322; supra, n. 2. 

* United States v. Rizzenelli (1910) 182 Fed. 675, 683 and cases there 
cited. 

r * L ^*? e y- Stat ^ 18 453 2325, 2326 ; (1905) 34 L. D. 276 ; Clipper Mining 
Co. v. Eh Mining and Land Co., supra, n. 2. 

r- e "v H / Yard et aI (1909) 38 L - D - 59 - 38 L - D. 311; J. B. Nichols v. 
Cy Smith (on rehearing) (1917) 46 L. D. 20. 
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courts 7 and dicta in a previous decision of the United States 
Supreme Court, 8 are based upon the general supervisory powers 
of the Secretary of the Interior, including the power to care for as 
well as to dispose of the public lands. 9 These grounds were 
adopted by the court in the principal case. 

In resisting this jurisdiction, it has been urged that a declara- 
tion by the department of the invalidity of a location is futile since 
it has no power to enforce its judgments. 10 The reply is that the 
same objection lies against the department's undoubted statutory 
jurisdiction. For example, the department has exclusive power to 
issue patents but has no power to put a patentee into possession. 
This must be accomplished through the courts. Another objection 
is that there is nothing to prevent a person whose location has been 
declared invalid from at once making a new location and thus main- 
taining a possession in bad faith." The principal case is an illus- 
tration of the use of the injunctive power of the courts to prevent 
such a proceeding. L. E. K. 

Public Service Corporations: Right to Withdraw From 
Business — What circumstances will justify a public service corpo- 
ration in withdrawing from the performance of its public duties? 
To this question the Supreme Court of the United States in Feb- 
ruary, 1920, 1 answered: "A carrier cannot be compelled to carry 
on even a branch of business at a loss, much less the whole business 
of carriage." ! 

What agency in the first instance shall have the power to deter- 
mine whether the utility is operating at a loss, and is, therefore, 
entitled to abandon its enterprise? In Lyon & Hoag v. Railroad 
Commission? the Railroad Commission of California contended 
that, under the powers granted to it by the legislature to regulate 
the service of public service corporations and their relations with 
their consumers, 4 it has the primary jurisdiction. It had issued an 



7 Lane v. Cameron (1916) 45 App. D. C. 404; Cameron v. Boss (1917) 
19 Ariz. 246, 168 Pac. 645.. K 

8 Clipper Mining Co. v. Eli Mining and Land Co., supra, n. 2. 

°U. S. Rev. Stats. §2478; United States v. Schurz (1880) 102 U. S. 378, 
f°, L - *•.?• J 6 ?! Knight v. United States Land Association (1891) 142 U. S. 
161, 35 L. Ed. 974, 12 Sup. Ct. Rep. 258. 

10 J. B. Nichols v. Cy Smith, supra, n. 6. 

11 2 Lindley on Mines, § 664. 

1 Brooks-Scanlon Co. v. Railroad Commission of Louisiana (1920) 251 
U. S. 996, 64 L. Ed. 212, 40 Sup. Ct. Rep. 139. 

-or S r9 ti ?& N ° rthern Pacific Ry. Co. v. North Dakota (1914) 236 U. S. 
585, 595, 599, 600, 604, 59 L. Ed. 735, 35 Sup. Ct. Rep. 429, L. R A 1917F 
1148, Ann. Cas. 1916A 1, and Norfolk & Western Ry. Co. v. West Virrima 
(1914) 236 U. S. 605, 609, 614, 59 L. Ed. 745, 35 Sup. Ct. Rep. 437 For Sses 
contra, as to compelling a public service corporation to carry on even a 
branch of business at a loss, see Chesapeake & Ohio Ry. Co. v. Public 
Service Commission (1914) 75 W. Va. 100, 83 S. E. 286, and comment in 
13 Michigan Law Review, 407-411. 

* (June 11, 1920) 59 Cal. Dec. 648, 190 Pac. 795. 

* Public Utilities Act of California, as amended, 1917, §§ 30, 31, and 35. 



